IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT M, a student in the Onen J. : CIVIL ACTI ON
Roberts School District, by and :

t hrough his parents and next friends,

R M and D.M, as C ass Representative

on behal f of hinmself and otherw se

simlarly situated

V.
EUGENE W HI CKCK, JR., in his officia
capacity as Pennsylvania Secretary of

Educati on and OAEN J. ROBERTS SCHOCL :
DI STRI CT : NO. 98-4682

MEMORANDUM AND ORDER

Ful lam Sr. J. June , 1999

Plaintiff Robert M is a |earning-disabled child, suing
here “by and through his parents and next friends, RM and D.M’
(hereinafter “plaintiffs”). They are suing the Pennsyl vani a
Secretary of Education in his official capacity, and the Onen J.
Roberts School District, alleging violations of the Individuals
wth Disabilities Education Act (“IDEA’), 20 U S. C 81415(1)(2)
and (1)(3), and violations of their constitutional rights to due
process.

Plaintiffs pursued their admnistrative renedies with
the result that mnor-plaintiff has been placed in a special
program which is apparently satisfactory to all concerned, but
plaintiffs were denied tuition-reinbursenent for a private-schoo

pl acenent arranged by plaintiffs during the period before the



school district agreed to the placenent which plaintiffs now find
sati sfactory.

The applicable statutes give plaintiffs the right of
judicial review of the ultimate adm nistrative deci sion; since
disability is involved, plaintiffs’ appeal has properly been
taken to this court. But, in addition to seeking judicial review
of the adm nistrative decision denying their claimfor tuition
rei mbursenent, plaintiffs challenge the entire admnistrative
process as a violation of their due process rights, and a
violation of the IDEA. Plaintiffs filed their conplaint in this
action, but before it was served, filed an anended conpl ai nt,
addi ng cl ass-action allegations. By Menorandum and Order dated
January 11, 1999, | dism ssed the class action allegations, for
various reasons (lack of nunerosity, paucity of common issues,
and doubts about adequacy of representation).

On April 14, 1999, plaintiffs filed a notion for |eave
to file a second anended conplaint. Apparently unaware of this
nmoti on, the defendant Hi ckok (the Pennsylvania Secretary of
Education), on April 15, 1999, filed a notion to dismss for |ack
of subject-matter jurisdiction, and an alternative notion for
summary judgnent. The defendant school district has not filed
any notions.

Si nce the proposed second anended conpl ai nt does not

add anything of significance to the first anended conpl aint, and



since the issues raised by the defendant’s notion to dism ss
apply equally to both versions of the conplaint, the notion for
| eave to anend will be granted, and the defendant’s notion wll
be treated as applying to all pending versions of plaintiffs’
conpl ai nt.

Def endant seeks dism ssal of all clainms against the
def endant Hi ckok (the first and second counts of the second
anended conplaint) for |lack of subject-matter jurisdiction, upon
the interesting theory that since, in defendant’s view, the
conplaint fails to allege valid clainms which pass nuster under
Fed. R Cv. P. 12(b)(6), it follows that there is no “case or
controversy” between plaintiffs and the noving defendant, and the
action should be dism ssed for |ack of subject matter
jurisdiction. Needless to say, this Court plainly has
jurisdiction to decide whether the conplaint wthstands di sm ssal
under Rule 12(b)(6); the failure to plead a valid clai mdoes not
deprive the Court of subject-matter jurisdiction.

Mor eover, since defendant’s notion is acconpanied by a
substantial anount of evidentiary materials not included in
plaintiffs’ pleadings, only the alternative request for summary
judgnment will be considered.

Plaintiffs allege that the adm nistrative schene
foll owed i n Pennsyl vania does not satisfy the requirenments of the

federal statute, and deprived them of due process of |aw.



| ndeed, a fundanental flaw in plaintiffs’ argunent is the
assunption that any inconsistencies between Pennsylvania’ s

adm ni strative schene and the federal statute necessarily produce
constitutional violations.

Everyone agrees that the federal statute, | DEA,
contenplates a two-tier systemof review ng conplaints about
student-placenent: a first tier at the level of the |ocal
educational institution, and an independent review at a higher

| evel . See Carlisle Area School District v. Scott P., 62 F.3d

580, 533 (3d Cir. 1995). Plaintiffs insist that the final

deci si on-nmaker, under the federal statute, nust be a single

i ndi vi dual, whereas, in Pennsylvania, the final reviewis by a

t hree- menber appell ate panel. Plaintiffs also contend that,
under the federal statute, parents are entitled to present

addi tional evidence to the appell ate decision-naker, whereas, in
Pennsyl vani a, the appellate panels seldom if ever, permt
additional evidence. Plaintiffs also make nmuch of the (all eged)
fact that the decisions of the three-nenber appellate panels are
al ways unani nous (only one dissenting opinion noted in several
hundred cases). Anong other things, plaintiffs seek an order
fromthis Court requiring the defendant to see to it that nenbers
of the appellate review panels receive training in witing

di ssenti ng opi ni ons.

In my view, none of plaintiffs’ conplaints establish



any constitutional violation. There is no assertion that
plaintiffs ever sought to present any evidence which is not
already in the record, or even that they have any such evi dence
to present today. Moreover, and of greater inportance, they have
t he undoubt ed opportunity to include the clainmed infirmties as
part of the process of judicial reviewin this court.

The only genuine issue in this case is whether the
def endant school district should be required to reinburse the
anount plaintiffs spent for private placenent during the period
before the school district acquiesced in the present placenent
arrangenents. So far as can be discerned fromplaintiffs’
pl eadi ngs and ot her subm ssions, the defendant H ckok can have no
liability for such reinbursenent. The only possible reason for
retaining the defendant Hi ckok in this litigation would arise if
it should appear that the adm nistrative schene in Pennsyl vani a
requires nodification in order to conply with the federal
statute. But it is undisputed that Pennsylvania s plan has been
revi ewed and approved by the appropriate federal officials (until
a 1997 anendnent to the federal statute elim nated that
requi renent) and that Pennsylvania is in conpliance with the
periodic reporting mandates of the federal statute.

In short, all of plaintiffs’ potentially valid clains
are cogni zabl e under the third count of the second anended

conplaint; the first two counts will therefore be disn ssed.



An Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT M, a student in the Onen J. : CIVIL ACTI ON
Roberts School District, by and :

t hrough his parents and next friends,

R M and D.M, as C ass Representative

on behal f of hinself and ot herw se

simlarly situated

V.

EUGENE W HI CKCK, JR, in his official
capacity as Pennsylvania Secretary of
Educati on and OAEN J. ROBERTS SCHOOL

DI STRI CT NO. 98-4682
ORDER
AND NOW this day of June, 1999, IT IS ORDERED:
1. Plaintiffs’ Mdtion for Leave to File a Seconded

Amended Conpl aint is GRANTED. The second anended conplaint is
deened filed, and chall enged by the defendant Hi ckok’s Mtion to
Di smi ss.

2. The defendant Hi ckok’s Mdtion to Dismss, treated
as a Motion for Summary Judgnment under Fed. R Civ. P. 56, is
GRANTED. All clains against the defendant Hi ckok are DI SM SSED

W TH PREJUDI CE.



3. Al'l constitutional clains against the defendant

School District are DI SM SSED W TH PREJUDI CE.

John P. Fullam Sr. J.



